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In the United States, the president —and only the president —has the authority to order the use
of nuclear weapons. This exclusive authority is consistent with president’s Constitutional role
as commander in chief of the armed forces and reflects the principle of civilian control of the
military. It is also consistent with the intent of the nation’s Founders —expressed in the
Federalist Papers—to ensure that the direction of war be executed by a sole commander. As
Alexander Hamilton stated in Federalist 74, “Of all the cares or concerns of government, the
direction of war most peculiarly demands those qualities which distinguish the exercise of
power by a single hand.”?

Recently, controversy has arisen over the role of the Chairman of the Joint Chiefs of Staff in
nuclear weapons launch authority. This controversy was fueled by passages in a new book by
Bob Woodward and Robert Costa, entitled, Peril, in which they recount statements purportedly
made by the current Chairman of the Joint Chiefs of Staff General Mark Milley regarding his
potential involvement in the decision process of launching nuclear weapons. As The New York
Times reported:
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General Milley convened a meeting in a war room at the Pentagon with the military’s
top commanders, telling them that he wanted to go over the longstanding procedures
for launching a nuclear weapon. The general reminded the commanders that only the
president could order such a strike and that General Milley needed to be directly
involved.

‘If you get calls,” General Milley said, ‘no matter who they’re from, there’s a process
here, there’s a procedure. No matter what you're told, you do the procedure. You do the
process. And I'm part of that procedure. You've got to make sure that the right people
are on the net.

The general added: ‘“The strict procedures are explicitly designed to avoid inadvertent
mistakes or accident or nefarious, unintentional, illegal, immoral, unethical launching
of the world’s most dangerous weapons.”’

Then, he went around the room and asked each officer to confirm that they understood
what he was saying.2

In contrast to this reported explanation of the procedure, former Under Secretary of Defense
for Policy Douglas Feith explained the role of the Chairman of the Joint Chiefs of Staff this way:

As a legal matter, the chain of command for military operations is straightforward: The
President and the Secretary of Defense are the two civilians —the only two—who can
issue an order to U.S. military forces. For operations (as opposed to training), the chain
runs from the two of them directly to the four-star general or admiral at the top of each
combatant command —for example, CENTCOM, Pacific Command, or Special
Operations Command. These combatant commanders are responsible for planning and
fighting wars—indeed, for planning and executing all military operations, including
humanitarian relief and reconstruction....

The Chairman of the Joint Chiefs of Staff, the Vice Chairman, and the service chiefs (the
top military officers of the army, navy, marine corps, and air force) are not in the chain
of command for operations. The Chairman’s job is giving military advice to the
President, the Secretary of Defense, and the National Security Council —not
commanding forces in battle. Rather than run military operations, the service chiefs are
responsible for recruiting, training, and equipping.?

As explained, the Chairman of the Joint Chiefs of Staff has an advisory role and is responsible
for providing the president and the Secretary of Defense with his best military advice. The
Chairman exercises no operational control over the launch of nuclear weapons and is not in the
operational chain of command.
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Despite this, the book passages cited by The New York Times have led to confusion over the
appropriate role of the Chairman in launch decisions regarding nuclear weapons. Is the
Chairman “directly involved” in such decisions? And what does being “directly involved”
actually mean?

The language in the statements attributed to General Milley has sparked confusion and may
suggest to some that the Chairman’s role in nuclear launch decisions is more than advisory; to
wit, that no launch decision can be taken without the Chairman’s involvement, or perhaps even
his approval. Yet, this view is not supported by official documents and U.S. law.

For example, Department of Defense (DoD) Directive 5100.01, titled, “Functions of the
Department of Defense and Its Major Components,” and updated in September 2020, identifies
the Chairman of the Joint Chiefs of Staff as the “principal military advisor to the President, the
National Security Council (NSC), the Homeland Security Council (HSC), and the Secretary of
Defense.”4 In this capacity, DoDD 5100.01 states that the Chairman shall “[a]dvise and assist
the President and the Secretary of Defense in performing their command function,” and shall
“[a]dvise and assist the President and the Secretary of Defense in providing for the strategic
direction of the Armed Forces, including the direction of operations conducted by the
Commanders of the Combatant Commands, and provide military guidance for use by the DoD
Components in the preparation of their respective detailed plans.”>

The advisory role of the Chairman is also codified in statute. Title 10, Section 163, of the U.S.
Code states:

The Secretary of Defense may assign to the Chairman of the Joint Chiefs of Staff
responsibility for overseeing the activities of the combatant commands. Such
assignment by the Secretary to the Chairman does not confer any command authority on the
Chairman and does not alter the responsibility of the commanders of the combatant
commands prescribed in section 164(b)(2) of this title.¢ [emphasis added]

Moreover, as the official website of the Joint Chiefs of Staff notes:

The chain of command to these combatant commands runs from the President to the
Secretary of Defense directly to the commander of the combatant command. The
Chairman of the Joint Chiefs of Staff may transmit communications to the commanders
of the combatant commands from the President and Secretary of Defense but does not
exercise military command over any combatant forces.” [emphasis added]

In his November 2017 testimony before the Senate Foreign Relations Committee, General C.
Robert Kehler, former Commander of U.S. Strategic Command, stated that “US nuclear forces
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operate under strict civilian control. Only the President of the United States can authorize the
use of US nuclear weapons....”¢ He emphasized that “the decision to employ nuclear weapons
is a political decision requiring an explicit order from the President. The process includes
‘assessment, review, and consultation...(via) secure phone and video conferencing to enable
the President to consult with his senior advisors, including the Secretary of Defense and other
military commanders.””?

Accordingly, the role of the Chairman appears clear: he advises the president and Secretary of
Defense on military matters, but does not exercise control over whether, when, or under what
conditions the United States might actually launch nuclear weapons. That authority remains —
as it always has been—the exclusive purview of the president of the United States as the
nation’s chief executive and top civilian official in charge of the nation’s armed forces. The
president may ask for the Chairman’s advice, and the Chairman may offer it, but the ultimate
decision on nuclear weapons employment lies with the president.

Some have suggested that the president alone should not be entrusted with such a monumental
decision regarding the use of nuclear weapons. As a recent editorial asserted, “ At a minimum,
a presidential order for a preemptive nuclear strike should be certified as authentic by the
secretary of defense and reviewed by the attorney general to determine its legality. The vice
president, as well as leaders of both parties in Congress, should be notified of the order.”10
Indeed, some in Congress have sought to involve the legislative branch in the decision-making
process.’l However, in the event a president is deemed unable to discharge the duties of the
office, the 25t Amendment to the Constitution provides an appropriate solution by outlining
the procedure for transferring power to the vice president. In this way, the Constitution both
addresses the need for a single executive authority to act promptly in situations where the
national interest demands it and provides a mechanism for removal should the president be
unable to do so.

This is what the principle of civilian control of the military is all about. And it is a testament to
the wisdom of the Founders and the enduring resilience of the governing charter they created.
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